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Hon. John P. Asiello, Clerk of Court
New York State Court of Appeals
20 Eagle Street
Albany, New York 12207-1095
Re:

Matter ofJohnson v. County of Orange, et al.
App. Div. No. 2016-03604; Orange County Index No. 2013-7464

Dear Honorable Sir,
I represent the Plaintiff-Appellant, Janine Johnson, in the above-referenced matter. I am
in receipt of your letter dated May 16, 2016 and, in response thereto, respectf1.I!ly provide this
statement justifYing the Court's retention of subject matter jurisdiction over this matter as an
appeal as of right.
Factual and Procedural Background

By way of background, and to provide proper context, a brief recitation of the facts and
procedural history may be helpful. 1 The Respondents hired Ms. Johnson as a Deputy Sheriff in
March 2012 subject to an eighteen month probationary term. Ms. Johnson successfully completed
all necessary training and excelled at her job, receiving a positive evaluation at the end of her first
year and being selected to serve on a special joint-task force with the FBI. In short, she performed
her job well and exhibited great potential as a police officer.
By September 2012, about seven months into her employment, Ms. Johnson met and
became fi·iendly with an equal-ranking Deputy Sheriff, Charles Stalter. In January 2013, the two
became romantically involved and quickly fell in love. At the time, Stalter was still legally
married, but separated and estranged from his wife. Johnson's relationship with Stalter never
interfered with her work performance or the effective operations of the Sheriffs Office.
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By early February 2013, Jolmson and Stalter confessed their relationship to their superior
officer, Captain Barry, whom they had reason to believe had recently been made aware of it by
Stalter's then mother-in-law. By the end of February, after an off-duty altercation in which
Stalter's estranged wife and mother-in-law encountered Johnson at the latter's home, trespassed
upon her property and assaulted her, the Undersheriff, Kenneth Jones, ordered Jolmson to end her
relationship with Stalter. Disbelieving that her employer could lawfully regulate her off-duty
romantic life, Johnson continued to see Stalter while off-duty and at her home, located outside of
the county in which she worked. When Respondents learned of this, they suspended her for two
weeks and, when she returned from suspension in early April, ordered that she "refrain from
associating with [Stalter] in any fashion."
Again, believing that Respondents' order was unlawful, and desperately wanting to have
contact with the man she loved, Johnson continued to see Stalter while off-duty, though she had
no contact with him at work. On May 6, 2013, Captain Barry demanded that Johnson detail her
contacts with Stalter since returning to work the prior month. Johnson truthfully recounted her
off-duty contacts with Stalter. The following week, Respondents fired Johnson, citing as its reason
her failure to satisfy her probationary term. But when Johnson met with Undersheriff Jones the
following week as permitted by the County's Civil Service Rules, as the appointing authority's
designee, he admitted that her work performance was not an issue - in fact, it was quite good and that her relationship with Stalter provided the only basis for her termination.
Ms. Johnson timely commenced an Article 78 proceeding to challenge her termination.
She argued principally that her termination must be annulled because it violates her right to
intimate association as protected by the United States Constitution. As an alternative ground, she
argued that her termination was arbitrary and capricious and in bad faith because Respondents
knew of, condoned and allowed several other intra-office romances but singled out only her for
adverse action on the basis of her romantic relationship with Stalter.
Respondents filed a pre-answer motion to dismiss, which Supreme Court, County of
Orange granted. The court concluded that the right to intimate association protected by the U.S.
Constitution did not protect her relationship with Stalter because the two were not married and
because Stalter was still legally married to another at the time. It also rejected Johnson's
alternative argument, holding that Respondents did not need to provide Johnson with, or even
possess, a substantive reason to terminate her probationary employment.
Johnson timely appealed Supreme Court's order to the Appellate Division, Second
Department. That court affirmed, holding that Johnson's relationship with Stalter was not
constitutionally protected and that Respondents' disparate treatment of Johnson as compared to
similarly-situated employees engaged in intra-office romances did not render their termination
decision arbitrary and capricious or in bad faith. The Second Department did not provide any
extensive analysis of the issues.
Johnson then timely filed a Notice of Appeal to this Court from the Second Department's
Decision and Order. In doing so, she invoked Section 5601 (b) of the New York State Civil Practice
Law and Rules as the ground for subject matter jurisdiction as an appeal as of right.
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Legal Analysis

Appeals to this Court are primarily discretionary; however the New York State
Constitution permits appeals as of right in ce1iain circumstances. As pertinent here, an appeal as
of right may be taken "from a judgment or order entered upon the decision of an appellate division
of the supreme court which finally determines an action ... wherein is directly involved the
construction of the constitution of the state or of the United States .... "N.Y. Const., art. VI,§
3(b)(l); See also N.Y. C.P.L.R. § 560l(b)(l).
Respectfully, this case directly involves the construction of the U.S. Constitution, thus
invoking this Court's subject matter jurisdiction over this matter as an appeal as of right.
Specifically, this case directly involves the following substantial constitutional questions: (!)
Whether tl1e United States Constitution's protection of the right to intimate association protects
Johnson's romantic relationship with Stalter; and (2) Whether Respondents' decision to terminate
her because of that relationship violated her constitutionally protected right.
It is well settled that a terminated probationary civil service employee in New York may
challenge her termination in an Article 78 proceeding and that the court may mum! her employer's
determination to fire her if it finds that the termination violated her constitutional rights. See Matter
ofScherbyn v. Wayne-Finger Lakes BOCES, 77 N.Y.2d 753, 759 (1991). It is also well settled
that the United States Constitution protects an individual's right to "enter into and maintain certain
intimate human relationships," see Roberts v. United States Jaycees, 468 U.S. 609, 617-18 (1984),
particularly those relationships that "involve deep attachments and commitments to the necessarily
few other individuals with whom one shares not only a special community of thoughts,
experiences, and beliefs but also distinctively personal aspects of one's life," id. at 619-20; see
also Bd. ofDirs. ofRotary Int'l. v. Rotary club ofDurate, 481 U.S. 537,545 (1987); see also,~,
Matusick v. Erie Cnty Water Auth., 757 F.3d 31, 57-59 (2d Cir. 2014) (holding that a betrothal is
a constitutionally protected intimate relationship; Clu·istensen v. County of Boone, 483 F.3d 454,
461-63 (7' 11 Cir. 2007) (holding a long-term romantic relationship between unmarried and
unengaged couple is a constitutionally protected intimate association).
The gravamen of Johnson's argument is that her exclusive, romantic and intimate
association with Stalter is the type of relationship the Supreme Court characterized in Roberts as
falling within the protections of the U.S. Constitution. Therefore, Respondents' determination to
fire her in reprisal for this relationship impermissibly infringed upon her protected constitutional
right. Consequently, construction of that constitutional right - namely, whether it protects
Johnsons' relationship with Stalter and, if so, whether Respondents' adverse determination
impermissibly infringed thereupon- is necessary and, thus, directly involved. Indeed, to dispose
of this case, both Supreme Court and the Appellate Division squarely decided these constitutional
questions, which Johnson asserted as the principal basis for her challenge to Respondents'
determination.
The constitutional questions involved in this case are also substantial. Indeed, although we
believe that Roberts and its progeny, as well as various lower court decisions from the courts of
appeals and district courts in the Second Circuit and others, establish that Johnson's relationship
with Stalter is constitutionally protected and that Respondents violated her constitutional rights,
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